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1. Introduction: the ideal form of aid and the SWAP process
Ideally, structural bilateral aid would take the form of financing (in whole or part) of a development plan (general or sectoral) drafted by the recipient country, by a coordinated community of donors all contributing to one joint fund or directly transferring funds to the Ministry of Finance. The recipient country would be entirely responsible for coordination, cash management and implementation.

In general, we do not attain this ideal and we are far from being in a position to do so. Furthermore, the SWAP is a dynamic model and views on its implementation are still taking shape. As a result, many different forms of financing and cooperation are theoretically compatible with it. In addition, the recipient country can receive technical assistance in addition to financial support in the chosen sector(s).

Development partners preparing to introduce the SWAP can make agreements signalling the donor’s willingness to finance a particular stage in the process, with a view to future cooperation within the SWAP framework. The Netherlands, for instance, can support project-based activities that play a role in the transition to the form of structural aid ultimately envisaged. In addition to making agreements with the organisers of these activities, it will be important to inform or consult others about the situation.

Throughout this process of preparation, until the moment that the funds for sectoral budget support are made available, there are points at which agreements can be made regarding the role and the responsibilities of the various organisations involved. This includes not only agreements between the donor community and the recipient country, but also agreements among donors. These agreements need to be set down in writing. 

Such a point may arrive before a final decision has been made about financing – in other words, before the activity appraisal document (Bemo) has been approved. Within the Ministry in The Hague, consultations are taking place on whether the model Bemo for the SWAP should be revised to reflect the stages prior to the final commitment.

Because the procedures for implementing the SWAP are still taking shape, and because local circumstances vary, it will not always be possible for aid to take the ideal form described above. Instead, we will choose from among many forms of cooperation, guided by the specific situation, but with the ultimate goal of putting the SWAP into practice.

As the embassy in Cairo has remarked, what is at issue is the transition from “project management and aid/donor coordination to external resource management”. This process will require effort on everyone’s part.

2. The construction
2.1. Supporting the public sector

If multiple donors want to support a particular recipient-country programme, the simplest possible construction is the following:

· a joint policy arrangement between the recipient country and donors (i.e. an  MoU), which deals with procedures, and

· bilateral policy arrangements in which the donors independently undertake to support the programme, with reference to the terms of the  MoU.

In this construction, all the procedural rules on policy and management-related aspects of the cooperative relationship are included in the MoU, based on the assumption that a contribution will be made. The construction is comparable to that used to formalise agreements with many international legal bodies: a General Arrangement and brief separate arrangements regarding the contributions to each individual activity, with reference to the General Arrangement.

The MoU should be as complete as possible, so that it is unnecessary to include supplementary conditions in the bilateral arrangement. The parties to the MoU can then begin work as soon as they have signed it and concluded one or more bilateral arrangements. Models for MoUs and for bilateral arrangements to which the Netherlands is a party can be found in Annex I.

It will not always be easy to conclude an MoU, due to the procedural requirements of the various donors and the time needed to reach agreement. In some cases, conditions that the Netherlands considers essential may be left out of the MoU because other donors object to them. We will then have to decide whether we are willing and able to do without these conditions. It would be preferable not to incorporate additional conditions into the bilateral agreement.

A bilateral arrangement complements an MoU. Within it, the provisions of the MoU are declared applicable. In the event of conflict between the two, the MoU prevails. The bilateral arrangement states the amount of the Dutch contribution and the period for which it is intended. Other provisions and conditions may only be incorporated if strictly necessary.

If the Netherlands is the sole donor, the arrangement can be based on the existing model arrangement (model A2 in the Operational Procedures Manual).This model has been adapted to the SWAP (see Annex II).

2.2. Supporting civil society and deploying consultants

In addition to financial assistance to the public sector, the Netherlands may offer technical or financial assistance which involves working together with other parties. The existing models cover such cases. Commission contracts can be used for consultants, contribution agreements for making contributions to local organisations and grant decisions for organisations based in the EU.

In such situations it may be advisable to include a special provision in the MoU concluded with the other donors and the recipient country, to the effect that all parties shall be kept apprised of the additional activities. The objective is, after all, to work together to strengthen a particular sector. Support from civil society or other groups can be of great help in doing so. 

If the Netherlands is the only donor, that could be noted in the arrangement.

3. When do we need to conclude an arrangement ?

3.1.
The policy document on management and supervision 
The Policy Document on Management and Supervision is as relevant when concluding SWAP-related agreements as it is in other situations. This document states that it is the task of the minister to ensure the regularity of the expenditure of development cooperation funds, by supervising the process of appraisal, contracting, monitoring and application of sanctions.

This makes it especially important to ensure complete clarity about any provisions regarding restrictions on the counterparty, transfer of funds, monitoring, the authority to intervene if necessary and sanctions.

3.2. Topics

The topics referred to in the policy document on management and supervision are  elaborated in detail in Specimen Legal Documents (Contracts and Decisions). As well as commitments, these topics include a large number of procedural matters:

-
the objective, implementation period and amount of the contribution;

-
the payment schedule: frequency of payment, depending on progress and liquidity 
requirements;

· provisions for the disposal (in general, return) of the funds if the programme is not entirely implemented;

· interest earned (used for the project, the programme or budget support);
· the need for proper and transparent financial administration;
· regular reporting on activities and finances, including an overview of the flow of funds;
· requirement that the recipient submit interim reports if warranted;
· regular consultation with the recipient and other donors;
· an annual independent audit, if necessary
· review and evaluations;
· the right to reduce the amount of the contribution or recover payments;
· an anticorruption clause;
· sanctions;
· and  dispute settlement.
These can be accompanied by specific conditions regarding policy and management (depending on the assessment of the recipient’s capacity, the presence or absence of crucial conditions etc.). More detailed and frequent reports could be requested, for example, and payments could be earmarked or subject to extra conditions.

As for sanctions, besides recovering funds or ceasing to finance a particular sector, it is also possible to reduce the amount of later instalments or temporarily withhold payment. Whether or not a sanction is applied depends on the individual case. It is a policy decision that must be taken for good reasons. In the specimen documents, the provisions on sanctions are formulated in such a way that the donor is free to decide whether to impose sanctions.

If an activity is supported by multiple donors, as many as possible of the procedural points listed above should be incorporated into the MoU between the donors and the recipient government. As a rule, the recipient government will be in charge during its regular meetings with the donors, convening the meetings, taking minutes and so forth.

If desired, rules can be made about cooperation among donors. It may or may not be advisable to appoint a lead donor, who would take the lead in joint donor activities like review, evaluation, assessment of interim reports etc., manage the joint account or approve the withdrawal of funds from the joint account by the recipient country. Here too, many types of cooperation among donors or between the donor community and the recipient are conceivable.

Depending on the circumstances, an agreement could be purely verbal and relatively informal, recorded in the notes of a meeting, or given the more formal status of Agreed Minutes signed by all parties. Whenever an agreement is to serve as the basis for financing, it has to be formalised in an arrangement.

The MoU may refer to documents containing provisions on policy and management. These documents may be annexed to the MoU.

Monitoring, review and evaluation, and auditing should relate not only to the activities financed by the donor and carried out by the recipient, but also to the recipient’s working methods. Referring to a project document may not always be sufficient.

3.3.
Negotiations

The conclusion of an MoU and the attendant bilateral arrangement is the culmination of a negotiation process. It is difficult to juggle factors like policy, ownership, other donor’s procedures and the Netherlands’ own requirements in connection with ministerial responsibility for regular expenditure of funds and for legislation (see also Section 7 below). The result will differ in  from one situation to another.

The situation should also be avoided where the recipient country agrees to conditions that it is already clear it cannot keep (an unrealistic deadline for delivery of a financial report or audit, for instance). This benefits nobody, since the donors will call the recipient country to account if it does not meet the conditions of the agreement.

4. Special termination clause
During the parliamentary debate on the policy of concentrating structural bilateral aid, the House of Representatives’ Permanent Committee on Foreign Affairs drew up a list of questions, to which the minister replied in mid-1999. One of these questions concerned the cancellation of multiyear commitments if the quality of governance deteriorates in the recipient country.

The minister replied that the standard clause in agreements reserving the right to reduce or stop support would be revised. Human rights, democratic principles, the rule of law and good governance will have the status of essential conditions for cooperation.  A breach of any of these conditions gives the Netherlands the right to reduce or cancel payment. This will have to be assessed case by case,  and the recipient country will have to be consulted.

A standard clause has now been drafted that is compatible with the Lomé Convention and the Cotonou Agreement, which have been signed by all the EU member states. 

One possibility would be to insert it into the section on objectives and principles, for instance, preferably in the joint MoU. It reads as follows:

“1. Respect for human rights, democratic principles, the rule of law and good governance, which govern the domestic and international policies of the signatories, form the basis of the cooperation and constitute essential conditions of this MoU/arrangement.”

The above text could be placed under the heading Objectives and principles of cooperation.

Elsewhere in the joint MoU the following text appears:

“Signatories/The Netherlands Minister may halt payment or claim repayment of all or part of the funds already transferred if there is a breach of any of the essential conditions referred to  in paragraph .., and/or if any other contractual… (etc.)”

As mentioned above, we must decide case by case what measures to take, if any, should any of these essential conditions be breached. It is crucial to consult with both the recipient country and the other donors.

This clause will be discussed in the talks on establishing a Code of Conduct for the purpose of harmonising donor procedures.

5. The role of the Netherlands: direct involvement (as lead donor or otherwise), cofinancing etc.

The competent budget holder will have to think about the role of the Netherlands in implementation. To what extent can the Netherlands get involved, given the institutional, financial and policy capabilities of the local embassy and of other donors at that location.

Relevant questions include:

· Is it a good idea for the Netherlands to act as the lead donor or to assign another donor to that role? What  should be included in the arrangement?Does the Netherlands want to provide all its funding bilaterally or is cofinancing worth considering?

6. Sanctions and the SWAP

The basic principle of sanctions policy is that the competent budget holder takes appropriate measures if a counterparty or grant recipient does not meet its obligations. The facts of the individual case will allow him or her to determine what measures are appropriate.

With regard to the SWAP, what is most important in such cases is whether the Netherlands and other donors are participating in basket funding or the Netherlands is the sole donor.

When the Netherlands cofinances and cosigns a multidonor MoU, the donors can only enforce its provisions through coordinated action. It is unrealistic to think that if the recipient government fails to meet its obligations in some way the Netherlands can impose unilateral sanctions. Instead, the obvious course of action would be for the cosigners of the MoU to arrive at a common position and communicate that position to the local authorities, perhaps through the lead donor.

It is conceivable that consultation among donors may not always lead to consensus. One donor may display more flexibility than another. The Netherlands’ sanctions policy is that, in principle, serious breaches of obligations require serious corrective measures.

The breach in question may have a direct connection not with the implementation of the programme, but with the country’s general policy. The Netherlands is highly committed to promoting the political fundamentals of “respect for human rights, democratic principles, the rule of law and good governance”. As noted in Section 4 above, on the termination clause, if a recipient country is pursuing policy that conflicts with any of these fundamentals, the Netherlands may consider that an adequate reason to end the cooperation. Since this is a very drastic measure, which influences the entire relationship with the recipient country, advance consultation with The Hague is required.

Regarding the implementation of the programme, the reasons for taking corrective measures may be related to policy or to management. In either case, if funds provided are used for purposes other than those agreed on, it is necessary to take action.

The Netherlands also attaches great importance to transparency and accountability on the part of the recipient country, with regard to both narrative reports and financial reports. The budget holder should raise at least these issues during consultations with other donors. Naturally, other factors may come into play depending on the local situation.

7. Not treaties, but international policy arrangements (MoUs)
7.1. Treaties versus international policy arrangements

Agreements with other entities subject to international law (i.e. donor countries, international organisations and the recipient country) may take the form of treaties or of policy arrangements. Treaties are binding under international law, while policy arrangements are merely politically and morally binding.

The conclusion of treaties is subject to the provisions of the Constitution and the Kingdom Act on the Approval and Publication of Treaties. It is a lengthy process, especially when more than two parties are involved, since a treaty contains legally binding provisions and, at least in the Netherlands, generally has to be approved by parliament. This can take six to nine months. Furthermore, the amendment of treaties is a procedure in its own right.

This is why agreements on the expenditure of development aid do not generally take the form of treaties, but of international policy arrangements (MoUs or bilateral arrangements). The procedure for concluding an international policy arrangement is relatively simple and comparable to the conclusion of a contract. It is a flexible instrument for formalising agreements between donors and recipient countries. Both the MoU described above, which contains procedural agreements, and bilateral arrangements are international policy arrangements.

7.2.
MoU leaflet

A leaflet is available in Dutch on policy and terminology issues that may arise in concluding a memorandum of understanding. See also the section entitled “Memoranda of Understanding” in Chapter 3 of the Operational Procedures Manual (HBBZ). 

7.3.
DJZ must be consulted regarding all MoUs

As circular A/12 (guidelines for concluding treaties) makes clear, there are stringent conditions on negotiating and signing treaties. The missions must consult with The Hague at many points throughout the process and cannot sign until they have received explicit instructions to do so from The Hague.

The guidelines state that policy arrangements with other countries must be submitted to the International Law Division of the Legal Affairs Department (DJZ/IR) at the earliest possible stage, to avoid any misunderstanding about the nature of the agreement (for instance, the Netherlands might think that it is concluding an MoU, while the counterparty thinks it is concluding a treaty). DJZ/IR and the Civil Law Division (DJZ/CR) have agreed that policy arrangements concluded under the auspices of the development cooperation programme are to be submitted to DJZ/CR, which will be responsible for coordination with DJZ/IR.

7.4
SWAP-related agreements are policy arrangements, not treaties

DJZ supports the current practice of casting SWAP-related agreements with governments and international organisations in the form of international policy arrangements. If a number of donors need or want to conclude a treaty, the Netherlands will not participate, but the bilateral arrangement with the recipient country, in which the financial commitment is made, should indicate that the terms of the treaty also apply to the Netherlands’ contribution, in the interests of harmonisation with the other donors’ working methods.

8. Specimen documents
Annexes 1 and 2  contain specimen documents which should serve as a guide to the sorts of agreements that an MoU and the attendant bilateral arrangement should contain. If the Netherlands is the only donor, then the ordinary model A2 can be used for contributions to another country, with only minor adjustments. Annex 3 contains a specimen of this document.

9. Records

The originals of MoUs and bilateral arrangements related to the SWAP or to macro aid are to be stored at the missions. A copy should be sent to DJZ/CR.
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